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STATE OF VERMONT

V.

HNR DESAUTELS LLC, and
ANDRE M. DESAUTELS

DEFENDANT’S REPLY TO STATE’S SUPPLEMENTAL BRIEF
ON SEPARATION OF POWERS

COME NOW, Defendants, HNR DESAUTELS LLC and ANDRE M. DESAUTELS, by

and through counsel, Robert J. Kaplan, Esquire and KAPLAN AND KAPLAN and in reply to

the State’s Supplemental Brief on Separation ofPowers state as follows:

L Executive Order 01-20 Appears to have been Issued without Statutorv
Authoritv and is Illegal. Invalid and a Legal Nullitv

In their Supplemental Memorandum ofDefendants Concerning Emergency Power of

Governor and Authoritv ofAgencies to Issue Guidelines. Defendants pointed out that the record

appears devoid of evidence that the statutory requirements for the Governor’s authority to issue

Executive Order 01-20 were satised. In particular, Defendants noted that there is seemingly no

declaration by the Commissioner ofPublic Safety that Covid-19 is an “all-hazards” event. The

State’s Supplement Briefof Separation of Powers validates this contention with the glaring

omission of any contrary evidence.

The emergency management statutory framework set out at 20 V.S.A. § l et. seq.

(Emergency Management Statutes) does not grant the Governor unilateral, singular authority to
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declare an emergency. The Governor’s authority to claim emergency powers is provided in 20

V.S.A. § 9 which provides
d

'

I

Subject to, the provisions of this chapter, inith‘e event of an all-hazards
event in or directed upon the United States or Canada that causes or may
cause substantial damage or injury to persons or property Within the
bounds of the State in any manner, the Governor may proclaim a state
of emergency within the entire State or any portion or portions of the
State. Thereafter, the Governor shall have and may exercise for as long as
the Governor determines the emergency to exist the following additional
powers within such area or areas:

(Emphasis added). By the plain language of this statute, an “all-hazards” event is a necessary

pre-requisite to the Governor’s authority to “proclaim a state of emergency” and exercise

“additional powers.” “All-hazards” is a dened term set forth is 20 V.S.A. § 2 (1) which

provides

"All—hazards" means any natural disaster, health or disease-related
emergency, accident, civil insurrection, use ofweapons ofmass
destruction, terrorist or criminal incident, radiological incident, signicant
event, and designated special event, any ofwhich may occur individually,
simultaneously, or in combination and which poses a threat or may pose a
threat, as determined by the commissioner or designee, to property or
public safety in Vermont.

(Emphasis added). Like “all-hazards,” “commissioner” is also a dened term in 20 V.S.A. § 2

(2) which provides “‘Commissioner’" means the commissioner of public safety.” The plain

language of these statutory provisions makes clear that it is the Commissioner ofPublic Safety

who determines that an existing condition amounts to an “all-hazards” occurrence. It is only

after this determination by the Commissioner ofPublic Safety that an “all-hazards” event exists

that authority arises With the Governor to “proclaim a state of emergency” and thereby garner

authority to exercise the enumerated “additional powers.” As Defendants previously noted,
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Executive Order 01-20, which presents ten preamble clauees prior to setting forth any order, is

entirely devoid ofmention that the Commissioner ofPublic Safety has determined the existence

of an “all—hazards” event. Similarly, there does not appear to be a published document in which

the Commissioner of Public Safety made such a determination with respect to Covid—l 9 as of

March 13, 2020.

The statutory requirement that the Commissioner ofPublic Safety declare the “all-

hazards” event is not mere window dressing. As noted previously, the Emergency Management

Statutes are claimed by the State to confer on the Governor the authority to make any law or rule

by executive order which the Governor solely determines to be necessary for so long as the

Governor solely determines the “all—hazards” event persists. The potential for dramatic and

unprecedented exercises of power over all facets of life by the Governor has been proved by

Executive Order 01-20. The requirement that another, designated person - - the Commissioner of

Public Safety, be involved in conferring this breadth ofpower on the Governor is the only check

on the Governor’s authority under the Vermont Emergency Management Statutes to assume total

control over every aspect of every citizens life for as long as the Governor wishes. The

designation of the “all-hazards” event by the Commissioner of Public Safety is a feature, not a

bug, in this statutory scheme.

Confronted with the contention that there is no evidence that the statutory requirements of

the Emergency Management Statues were satised in the issuance of Executive Order 01-20, the

State has failed to rebut this in the expected manner, by coming forward with evidence. Instead,

the State seeks to suppress dissent and escape accountability by claiming this question was not

raised in the hearing on a preliminary injunction which later turned into the trial only days after
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the Complaint was led. This argument is in keeping Yvith-
the State’s repeated attempts in this

action to prevent Defendants from having a fair hearing onthe allegations against them and to

avoid oversight. A brief recap of the history of this case is instructive:

The Complaint, the State’s Motion for Preliminary Injunction as well as the already

granted Temporary Restraining Order were served on Defendants ori February 24, 2021. Five

business days later, on March 3, 2021, the Court scheduled an evidentiary hearing to begin two

days later, on March 5, 2021 on what was declared to be a hearing only on a preliminary

injunction to enforce mask usage. Thus, there were seven (7) business days between Defendants

being served with a lawsuit and the Court’s scheduled trial. There was no discovery conducted

prior to the trial. Defendants had extraordinarily limited time to develop evidence and arguments

p

and their focus before this hearing was on whether refusing to wear masks presented such an

extreme risk of irreparable harm that a preliminary injunction was required. Thereafter, this

Court denied Defendants the opportunity to have a traditional trial, informed by discovery, in a

hearing on April 29, 2021. The Court did allow discovery requests to be submitted by

Defendants four days after this hearing (one business day later) on May 3, 2021 on issues related

to penalties. The Court has subsequently denied Defendants the fundamental right to conduct

depositions of State witnesses.

The State’s current argument, against this history, is that Defendants missed their chance

to argue that Executive Order 01 -20 has been issued illegally. It is difcult to imagine a more

consequential question for this citizens of this State than to know whether the Executive Order

which has been dictating every facet of life and commerce for nearly fteen months has been

illegal from the start. The State’s contention that Defendants had only the seven (7) business

-4-
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days between being $ued and starting a trial to freeogmze this isshe and try t6 obtain evidence on

this point and then pie'fsenf that evidence at the trial is
astenishing. This is the State declaring that

it is above question, above accountability. In a case in which the question before the Court is

whether all power has been concentrated in the hands of the executive branch
’of government in

tyrannical fashion, the State’s gaslighting on accountability raises a very large red ag.

A Precedent from other Jurisdictions is not Instructive.

The State argues that the “heavy weight of authority” from other jurisdictions

demonstrates that the Vermont Emergency Management statutes are constitutional by

comparison. There is no doubt that courts in other jurisdictions have contorted themselves in

order to validate extraordinary executive branch power grabs in response to COVID-19. This is

not a new phenomenon. There is a long history of courts issuing decisions in response to

perceived crises or political exigencies that seem unimaginable through the lens ofhistOry.

Examples of this from the United States Supreme Court include the Dred Scott v. Sanford 60

U.S. 393 (1 856) decision which held that African-Americans, whether free or not, were not

American citizens. In Buck v. Bell, 274 U.S. 200 (1927), the United States Supreme Court

upheld the forced sterilization of the disabled. In Korematsu v. United States 323 U.S. 214

(1 944), the Supreme Court validated the internment of Japanese—Americans in response to public

hysteria. In Plessy v, Ferguson 163 U.S. 537 (1896), the United States Supreme Court

institutionalized Jim Crow laws with a separate but equal holding which held back black

Americans from fair participation in the privileges ofAmerican citizenship for at least 70 years.

In Civil Rights Cases 19 U.S. 3 (1883) the United States Supreme Court struck down the Civil
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Rights Act of 1§75 which Would have ende‘d racial
diségination

and specically held that the

government could hot prevent non-governmental racial discrimination. As late as 1986, the

United States Supreme court unheld sodomy laws in Bowers v. Hardwick, 478 U.S. 186 (1986)

which criminalized homosexuality. All of this is to point out the clear and present danger

presented when courts abandon basic legal principles to justify an outcome which seems

desirable or necessary in the moment but which is morally objectionable and premised on legal

arguments which are circular and nonsensical.

A perfect example of this type of result-oriented, contortionist jurisprudence is Casey v.

1M1; 2021 Conn. LEXIS 78 (March 29, 2021), the Connecticut Supreme Court decision cited

by the State. In Ca, the Connecticut Supreme Court was forced to determine that COVID—l9

was a “serious disaster” to uphold the Governor’s authority to shut down the State of

Connecticut. In order to nd that COVID-l 9 presented a “serious disaster,” the Connecticut

Supreme Court noted that “the COVID-l 9 pandemic has caused vast disruption to everyday life,

and it has had a devastating impact on our economy.” Of course the “disruption of every day

life” and the “devastating impact on the economy” which the Connecticut Supreme Court used to

support the Governor’s actions were explicitly the result of the lock down orders issued by the

governor of Connecticut which were challenged in the case. Stated differently, in order to nd

that such executive orders were necessitated by circumstances, the court points to the negative

consequences of the executive orders as the circumstances which justied the necessity of these

orders in the rst place. It is specically this type of bootstrap reasoning that the Vermont courts

must avoid in considering whether The Emergency Management Statutes pass constitutional

muster.
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Contrary to the assertions by the
Statetjthalt

the" Cqnn'ecticut emergency statute framework

is similar to Vermont’s statutory sclieme', that is not the case." As the court recites in Ca, the

governor of Connecticut had declared both a public health emergency pursuant to Conn. Gen.

Stat. § 19a er. seq. and a civil preparedness emergency pursuant to Conn. Gen. Stat. § 28-9 in

response to Covid-l 9. With respect to the public health emergency, the court inMy points out

that there was direct legislative oversight on that declaration as provided by statute. Ld. Next, the

Connecticut statute authorizing the governor to assert emergency authority specically provides

that in the case of a disaster resulting from aman-made cause, legislative oversight is authorized.

In the event of serious disaster, enemy attack, sabotage or other hostile
action or in the event of the imminence thereof, the Governor may
proclaim that a state of civil preparedness emergency exists, in which
event the Governor may personally take direct operational control of any
or all parts of the civil preparedness forces and functions in the state. Any
such proclamation shall be effective upon ling with the Secretary of the
State. Any such proclamation, or order issued pursuant thereto, issued
by the Governor because of a disaster resulting from man-made cause
may be disapproved by majority vote of a joint legislative committee
consisting of the president pro tempore of the Senate, the speaker of
the House of Representatives and the majority and minority leaders of
both houses of the General Assembly, provided at least one of the
minority leaders votes for such disapproval. Such disapproval shall not
be effective unless led with the Secretary of the State not later than
seventy-two hours after the ling of the Governor’s proclamation with the
Secretary of the State. As soon as possible after such proclamation, if the
General Assembly is not then in session, the Governor shall meet with the
president pro tempore of the Senate, the speaker of the House of
Representatives, and the majority and minority leaders ofboth houses of
the General Assembly and shall confer with them on the advisability of
calling a special session of the General Assembly.

Conn. Gen. Stat. § 28-9 (a) (emphasis added). Furthermore, executive authority by the governor

in Connecticut is temporally limited to a period not exceeding six months in the case of a civil

preparedness emergency. m. at § 28-9 (b)(l). Accordingly, the Connecticut scheme has
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restrictions on the .governér’s authority and oversightWhich. have no corollary in the Vermont

statutory framework. In fact} as the court noted in Cle'ey,‘ there was actual legislative oversight

since the legislative cornmittee overseeing the governor’s nublic health emergency declaration

met on two occasions in Which it would have been authorized to disapprove of the governor’s

emergency health declaration and did not. Thus, the conclusions of the Connecticut Supreme

Court in Ca are not instructive to this Court on whether the Vermont EmergencyManagement

Statutes violate the separation ofpowers protections of the Vermont Constitution‘.

The State points to decisions from other states, including Pennsylvania, Oregon,

Kentucky and Massachusetts which have upheld emergency executive orders in response to

Covid—l 9. However, both Pennsylvania and Oregon have statutory schemes which provide

checks on the power of the governor which are not present in the Vermont Emergency

Management Statutes. In Pennsylvania, the governor’s emergency powers can be terminated by

the legislature and are limited to 90 days 35 Pa. C.S. § 7301 (c). In Oregon, the emergency

powers of the governor can be terminated by legislative proclamation. Or. Rev. Stat. Ann §

401 . 192. In Kentucky, the legislature actually amended KRS § 39A.090 months into the Covid—

l9 pandemic to create a new thirty day time limit on emergency executive orders and grant the

legislature authority to terminate an emergency declaration because these limitations were not

l

Since Casey V. Lamont was published, evidence has emerged and continues to mount that Covid-
19 is a man-made cause event whichmay impact the reasoning .of the Court in this decision since
the legislative oversight contemplated by the Connecticut statutory scheme would have been
available if the nation’s public health ofcials had been honest with the public om the outset.
This development in public knowledge also highlights the degree to which rushing decisions on
executive authority1n the midst of an on—going event can lead to results which are subsequently
understood to be premised on false presumptions.

—8..
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present in the pre—Covid-l9 version ofKRS § 3K9A.090. Thé precedential merit ofBeshear V.

615 S.W.3d 780 (2020) is quite low since the
legisletme in Kentucky had already acted to.

correct the conetitutional inrmity of the emergency mdnagement laws faster than the separation

ofpowers issue reached the courts. In Massachusetts, the Massachusetts Supreme Court held in

Desrosiers v. Governor, 486 Mass 369 (2020) that the Massachusetts Civil Defense Act does

provide the legislature with authority to curb the governor’s executive powers. E. at 384.

Accordingly, the decisions cited by the State in support of Vermont’s Emergency Management

Statutes are not particularly relevant to the inquiry before this Court because the scheme of

Vermont’s Emergency Management Statutes is to effectively place no check at all on the

Govemor’s executive orders under the Emergency Management Statues which is not the case in

any of the jurisdictions which have turned away separation ofpowers challenges to Covid-l9

executive orders.

The State also parrots the obviously nonsensical justications of the Connecticut

Supreme Court in Caiy to suggest that a constitutional inrmity should be overlooked where the

legislature retains authority to repeal a bad law or the voters can always vote out a disliked

governor. It is no answer to whether or not a statute is constitutional to declare that the

legislature could repeal the statute if it does not like the result or that a governor who exercised

excessive authority could be voted out of ofce. The value of constitutionally protected rights is

that they protect the rights of a_ll citizens. A racially discriminatory law does not become

constitutional simply because it could be repealed. A law that gives too much power to the

governor does not become constitutional simply because an unpopular governor could be voted

out of ofce. A law is either constitutional or it is not. The fact that the other three branches of

-9-
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government exist in theory does not create a specic check on the exercise of authority by the

executive in circumstances in which the power to make a law equals or exceeds te executive’s

power to enforce the law. In the case of the Vermont Emergency Management Statutes, they are
i

not constitutional because they provide the governor unfettered authority to enact any law

impacting any part of individual and commercial life for as long as the governor solely decides.

In Other News:

A new study from the University ofLouisville concludes that “[m]ask mandates and use

are not associated with slower state-level Covid—l9 spread during Covid-19 growth surges.”

Mask Mandate use Efcacy in State-Level Covid-19 Containment,

https://www.medrxivcrg/content/10.1 101/2021 .05.]821257385vl; (Exhibit A) see also

Reasoncom Study: MaskMandates Didn’t Help Slow Spread ofCovid-l9;

https://reason.com/202 l/O5/27/study-mask—mandates-didnt-help—slow-spread-of-covid— 1 9

(Exhibit B), Townhall.com Masks Didn’t Slow COVID Spread: New StudV by Spencer Brown

https ://townhall.com/tipsheet/spencerbrovvri/Z02 1/05/26/new—study-refutes-fauci-efcacy-of-mas

k-mandates—n2589990 (Exhibit C). Newly revealed emails from Dr. Anthony Fauci from early in

the pandemic show that he (correctly) believed commonly available masks would not be effective

against the spread of Covid—19 because of the virus” small size. New York Post Fauci Emails

Show his Flip-Flopping on Wearing Masks to Fight Covid.

https://nypost.com/2021/O6/03/fauci—emails—show—his-ip-opping-on—wearing-masks-to—ght—c

ovid/ (Exhibit D). The New York Post article also points to a connection between a highly

placed Chinese Communist Party ofcial’s communications with Dr. Fauci and his about-face on

-10-
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the effectiveness ofmask use against the spread of Covid-19. These emails also tend to show

that Dr. Fauci waslbeing truthful in his early position that niasks would not be effective against

the spread of Covid—19 and that he was actually being dishonest when he later said he was being

dishonest when he said masks were not useful.

The signicance of this emerging information is to point out that there is much about the

Covid-19 pandemic which is unsettled and it appears increasingly likely that more and more of

the publicly accepted wisdom about Covid-l9 will be revised in the coming months. The Court

should be extremely cautious about reaching legal conclusions on matters specic to Covid-l9

and the governmental response to Covid—19 which are premised on the facts of the moment about

Covid—19 which can be expected to be revised in the near future.

$ Conclusion:

This Court must bear inmind that this case presents a question of law, not politics. This

Court must resist the pernicious inuence of outside forces which have the potential to create

great pressure on the Court to ratify the extreme actions which have been taken by the executive

branch ofGovernment in reaction to Covid-l9 in order to avoid the practical and political

consequences of declaring the whole undertaking illegal. Courts which have bowed to this type

of pressure, as exemplied in the odious United States Supreme Court decisions cited above,

create destructive legacies which tarnish the integrity and respect of the judicial branch of

government. The law in this case is clear. The executive branch of government may not be

granted the authority to both make and enforce laws. Even under the exible, modern standard

of agency rule making which has been upheld as not violative of the separations ofpowers
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constitutional prétection of individual liberty, the Emergency Management Statutes go too far

because they permit what has been done in this instance. In response to dovid—l 9, the Governor

has declared massive and unprecedented power for himself and there is no oversight or check on

this power aside from the Governor’s own good intentions. This is not constitutional and the

Court must declare it so.

DATED at Burlington, Vermont this 3rd day of June 2021.

Respectllly Submitted,

HNR Desautels LLC and,
ANDRE DESAUTELS

By Counsel

KAPLAN AND KAPLAN

’ZKA.
Robert J. Kaplan, Esquire
95 St. Paul Street
Suite 405
Burlington, Vermont 05401
(802) 651—0013

(802) 448-3478 (fax)
rkanlan@kaplanlawvt.com
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